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Introduction 
  

Each year we review the Top Ten most common wage and hour 
violations in New Hampshire.  We have again this year included the Top 
Ten FLSA (federal) wage and hour violations.  The stakes for 
noncompliance with these wage laws are higher than ever before, so 
employers need to pay attention to these if they want to avoid being on 
these DOL “naughty” lists. 

 
22001100  TToopp  TTeenn  LLiisstt  ooff  FFeeddeerraall  ((FFLLSSAA))  WWaaggee  aanndd  

HHoouurr  VViioollaattiioonnss  
  
  

TThhee  UUSS  DDOOLL  iiss  oouutt  tthheerree  ffoollkkss!!  
  

TThhee  UUSS  DDeeppaarrttmmeenntt  ooff  LLaabboorr  hhaass  rreeppoorrtteedd  tthhaatt  7700%%  ooff  ccoovveerreedd  
eemmppllooyyeerrss  aarree  nnoott  iinn  ccoommpplliiaannccee  wwiitthh  FFLLSSAA..    SSoommee  hhaavvee  ssppeeccuullaatteedd  tthhee  
ppeerrcceennttaaggee  ooff  eemmppllooyyeerrss  wwhhoo  aarreenn’’tt  iinn  ccoommpplliiaannccee  iiss  aaccttuuaallllyy  hhiigghheerr..    
TThhaatt’’ss  nnoott  ggoooodd..    TThhee  UUSS  DDOOLL  hhaass  bbeeeenn  mmoorree  aaccttiivvee  wwiitthh  iittss  wwoorrkkppllaaccee  
aauuddiittss  iinn  rreecceenntt  yyeeaarrss..    WWiitthh  tthhaatt  sstteeppppeedd  uupp  eennffoorrcceemmeenntt,,  tthhee  nnuummbbeerr  
ooff  cciittaattiioonnss  ffoorr  vviioollaattiioonnss  ooff  ffeeddeerraall  wwaaggee  llaawwss  aanndd  tthhee  wwaaggee  ppaayymmeenntt  
oorrddeerrss  hhaavvee  iinnccrreeaasseedd  ddrraammaattiiccaallllyy  iinn  rreecceenntt  yyeeaarrss..    AAllssoo,,  iinnccrreeaassiinngg  iiss  
tthhee  nnuummbbeerr  ooff  FFLLSSAA  ccllaassss  aaccttiioonn  llaawwssuuiittss..    BByy  wwaayy  ooff  eexxaammppllee,,  iinn  tthhee  
11999900’’ss  tthheerree  wweerree  aann  aavveerraaggee  ooff  jjuusstt  oovveerr  11,,000000  FFLLSSAA  ccllaassss  aaccttiioonn  ccllaaiimmss  
ffiilleedd  eeaacchh  yyeeaarr  nnaattiioonnaallllyy..    IInn  tthhee  mmiidd--22000000’’ss  tthhaatt  aavveerraaggee  mmoorree  tthhaann  
qquuaaddrruupplleedd  ttoo  44,,550000  FFLLSSAA  ccllaassss  aaccttiioonn  llaawwssuuiittss  ffiilleedd  eeaacchh  yyeeaarr..  
  

PPeennaallttiieess  ffoorr  vviioollaattiioonnss  ooff  tthhee  FFLLSSAA  iinncclluuddee  iinnjjuunnccttiivvee  rreelliieeff,,  bbaacckk  
ppaayy,,  ffrroonntt  ppaayy,,  aattttoorrnneeyy’’ss  ffeeeess,,  ccoouurrtt  ffeeeess,,  ccoorrppoorraattee  aanndd  ssuuppeerrvviissoorr  
lliiaabbiilliittyy  ((uupp  ttoo  $$1100,,000000  ffoorr  eeaacchh  wwiillllffuull  vviioollaattiioonn))  aanndd  pprriissoonn  sseenntteenncceess  
ffoorr  rreeppeeaatt  ooffffeennddeerrss..    TTaallkk  aabboouutt  aa  nnaauugghhttyy  lliisstt!!  
  

TThhee  ffoolllloowwiinngg  aarree  ssoommee  ooff  tthhee  ttoopp  FFLLSSAA  vviioollaattiioonnss  ffrroomm  22001100..  



 
© Sheehan Phinney Bass + Green PA 2010 

-3- 

  
10. “What kind of Mickey Mouse organization are you running around 

here anyway?” 
 

Violation:  Inventory control clerks for a well-known resort and 
amusement park in Orlando, Fla. Food and Beverage Department 
were not paid for work activities before and after their normal 
shifts. 
 
US DOL Enforcement:  US DOL recovered more than $433,000 in 
back wages for Walt Disney World employees, because while the 
Park had rules regarding off the clock work, managers weren’t 
following this policy. 
  
Recommendation:  Remind employees about work hours and 
expectations as well as time keeping requirements.  Monitor work 
hours, e-mails and calls.  Correct situations where employees are 
working beyond anticipated hours, with or without authorization, 
but pay them for all hours worked. 

 
9. “We are open 24/7.  Our payroll, however, is capped at 40 hours per 

week.  We couldn’t afford to pay our employees 24/7, that’s crazy!” 
 

Violation:  A New Jersey petroleum company didn’t pay overtime 
for work over 40 hours in a work week.  They also didn’t keep 
accurate time records. 
 
US DOL Enforcement:  US DOL secured nearly $4 million in 
back wages and $100,000 in fines for FLSA violations involving 
gas station attendants.  Many of these employees were found to 
have worked as much as 100 hours per week without getting any 
overtime pay.   
 
Recommendation:  Comply with the FLSA which requires that 
covered employees be paid at least the federal minimum wage for 
hours worked, as well as one and one half times their regular rate 
for hours worked over 40 per week.  The FLSA also requires that 
an accurate record of employees wage and hours of work be 
maintained. 
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8. “You know, for a little extra work I can get you a pool- side view.…” 
 

Violation: Covered employees of a Florida time share company 
weren’t paid the proper overtime amount as several non-
discretionary payments were not included in the calculation of the 
regular rate. 

 
US DOL Enforcement:  US DOL recovered more than $868,000 in 
back wages for employees who did tours for the Company and 
weren’t paid at least minimum wage for the time to conduct the 
tours.  Also, while they did receive some overtime pay, the 
premium did not include commissions in the calculation of the 
regular rate.    
 
Recommendation:  Be sure to include all amounts required for the 
calculation of the regular rate and, as needed, go back and 
recalculate overtime payments (e.g., after annual and quarterly 
bonuses). 
 

7. “I put my pants on one leg at a time just like the next guy.  I don’t 
expect to be paid for that….” 

 
Violation: Employees at national food processing plants weren’t 
paid for all hours worked as they weren’t paid for required 
donning and doffing (putting on and taking off of required gear 
and protecting clothing) or washing hands and sanitizing 
equipment.    

 
US DOL Enforcement:  The Company agreed to nationwide 
injunction requiring poultry workers to be paid for time spent 
putting on and taking off protective items, sanitization and 
between tasks.   
 
Recommendation:  Avoid pay and time keeping practices that are 
so rigid that this reasonable period for preliminary and post-
liminary activities aren’t counted as hours worked. 

 
6. “Hey, I would love to pay you this week but we can’t always get 

what we want.” 
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Violation:  The FLSA found that an employer didn’t pay its 
employees for all hours worked and payrolls weren’t as frequent 
as required.   
 
US DOL Enforcement: US DOL investigation collected more 
than $1.3 million in back wages for 187 employees of a large 
pharmaceutical company because the company missed or was in 
arrears for 14 pay periods from late 2009 through 2010.   

 
Recommendation:  Pay all wages due for hours worked in the pay 
period and make all wage/payroll payments on time.  If you miss a 
payroll, you may buy a call to the Department of Labor.  That can 
be an expensive call. 
 

5. “Through rain, snow, sleet or hail… What?  Our wages don’t 
prevail?” 

 
Violation:  USPS mail haul contracts are subject to the prevailing 
wage and fringe benefit provisions of the Federal  McNamara-
O’Hara Service Contract Act.  That law requires contractors and 
subcontractors working on federal contracts in excess of $2,500 to 
pay servicing employees no less than the wage rates and fringe 
benefits found prevailing in that area for the classification of work 
performed.  This contractor failed to pay those wages and, 
thereby, put its contractor status in jeopardy.    

 
US DOL Enforcement:  US DOL moved to debar Long Island, 
New York mail hauler contractor from federal contracts and 
recovered $1.8 million in back wages for 500 employees because 
the employer didn’t pay the required prevailing wages. 
 
Recommendation:  Confirm if you or your subcontractors are 
covered by this or other federal contracts and strictly comply with 
wage payment obligations and reporting requirements. 
 

4. “Hello!  Hello, any one home? The lights are on but nobody is 
here.” 
  
Violation:  As federal contractors and a FLSA covered employer, 
DC Security Guard company failed to pay all wages due for hours 
worked and stopped paying wages because they went out of 
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business.  The US DOL can seek back wages from parent 
corporations, owners and investors. 
 
US DOL Enforcement:  USDOL collected $1.78 million in back 
wages for 700 Washington, DC security guards.  The employer in 
that case failed to pay guards for work in September and October 
2009.  They thought they had no duty to pay once they were out of 
business.  They were wrong. 
 
Recommendation:  If your business is shutting down, be sure to 
comply with all applicable notice provisions and make 
arrangements for all required wage payments for all hours 
worked up to the date the company shuts down. 
 

3. “Meeting time is really more of a social time.  Work time is work 
time.  Clear?  Now pass the donuts, will ya?” 

 
Violation:  The FLSA counts required pre and post shift meetings, 
as well as meetings during the work day, as hours worked.  This 
employer failed to account for that time in their records, pay 
wages for that time, and overtime when the employees worked 
over the OT threshold.   
 
US DOL Enforcement:  US DOL ordered an Arizona County 
Sheriff’s office to pay offices and sergeants for pre-shift meetings.  
Those meetings were part of the daily routine for officers at the 
county detention facilities, but the employees were only paid for 
their actual shifts. 
 
Recommendation:  Pay for all hours worked including required 
pre and post shift meetings. 
 

2. “When I was a kid I used to walk 5 miles to school, all uphill and 
then walk another 5 miles to work at the slaughter house 
downtown…” 

 
Violation:  Under a tougher penalty structure from US DOL, 
employers who illegally employ children ages 12 and 13 will face a 
penalty of at least $6,000 per violation. 
 



 
© Sheehan Phinney Bass + Green PA 2010 

-7- 

US DOL Enforcement:  US DOL announces stiffer penalties for 
the illegal employment of children.  A national survey found many 
employers are not adhering to youth employment laws which 
restrict the ages, hours of work and types of work for minors 
between the ages of 14 and 18.  Generally, 12 and 13 year olds are 
not permitted to work.  (Exceptions include newspaper delivery, 
casual babysitters, child actors and working for some family 
businesses.) 

 
Recommendation:  Strictly comply with all youth employment 
laws.  These violations are rarely forgiven and these fines are 
rarely abated. 

 
1. “Lunch time?  Lunch time?  Really?  Next you will want bathroom 

breaks.  Hey, this isn’t a country club, you know.” 
 

Violation: The FLSA counts breaks less than 20 minutes in 
duration as hours worked and in this case, employees were not 
paid for their missed breaks.  The FLSA also requires an accurate 
record of hours worked, and the company’s automatic deduction 
for lunch breaks without regard to whether the break was taken 
was improper.   
 
US DOL Enforcement:  US DOL recovered $4.2 million for 603 
workers at an Oregon Chemical Plant.  In that case, the employer 
was found to have underpaid its workers as it automatically 
deducted meal breaks even though employees were routinely not 
permitted to take the breaks.  The US DOL found similar 
violations at another plant in Arkansas operated by the same 
company. 
 
Recommendation:  Make certain time records of hours of work 
are accurate, breaks are properly recorded and automatic meal 
break deductions are avoided. 

 
  

Disclaimer 
 

This outline is merely a guide.  It is not intended as specific legal advice.  Those questions 
should be directed to your employment lawyer. 
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22001100  TToopp  TTeenn  LLiisstt  ooff  WWaaggee  aanndd  HHoouurr  

VViioollaattiioonnss  iinn  NNeeww  HHaammppsshhiirree  
 
It was a busy year for NH DOL 
 

The Recession may be over according to some politicians and 
news outlets, but the lingering effects are still seen in important 
statistics from NH DOL.  In FY 2008 there were 280 employers found to 
be in violation of state wage laws.  The Department collected $1,715,938 
($1,104,715 in wage claims, $234,918 in wage complaints/audits and 
$376,305 in wage adjustments).  Those numbers ballooned in FY ’09 to 
$5,301,620 ($3,479,973 in wage claims, $368,892 in wage 
complaints/audits and $1,452,755 in wage adjustments).  While the NH 
DOL FY 2010 enforcement statistics are not out yet (because they use a 
biennial report format), it has been reported that the NH DOL’s 
enforcement numbers increased again in FY ’10. 
  

The following are the Top Ten Worst (most common) wage and hour 
violations in New Hampshire: 
  

1100..  FFaaiilluurree  ttoo  kkeeeepp  aaccccuurraattee  rreeccoorrddss  ooff  aallll  hhoouurrss  wwoorrkkeedd..    ((NNoott  
rreeccoorrddiinngg  mmeeaall  bbrreeaakkss  ttaakkeenn))..  

**RRSSAA  227799::2277  aanndd  LLaabb  880033..0033  
  

Recommendation:  Employers must permit employees to take a 30 
minute (unpaid) meal break after five consecutive hours of work 
in a workday.  Meal breaks must be recorded on daily time sheets 
just like the start and end time for non-exempt (FLSA/OT) 
employees.  Meal waivers are possible, but exceptions must be 
noted on time records.   

  
99..  FFaaiilluurree  ttoo  sseeccuurree  tthhee  pprrooppeerr  yyoouutthh  eemmppllooyymmeenntt  ppaappeerrwwoorrkk  oorr  nnoott  

aabbiiddiinngg  bbyy  wwoorrkk  hhoouurrss  lliimmiittaattiioonnss  oorr  hhaazzaarrddoouuss  eennvviirroonnmmeenntt  
pprroohhiibbiittiioonnss  ffoorr  wwoorrkkeerrss  uunnddeerr  aaggee  1188..  

**RRSSAA  227766--AA::    44  &&  55  aanndd  LLaabb  11000022..0011--11000033..0011  
  

Recommendation:  Employers should not permit youth workers 
(ages 15 to 18) to start work before securing the required 
permits/certificates.  Once these certificates are on file, youth 
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workers should be restricted in the number of hours, days or 
work and types of work established under state law. 
  

88..  FFaaiilluurree  ttoo  hhaavvee  aa  wwrriitttteenn  ssaaffeettyy  ppllaann,,  jjooiinntt  lloossss  mmaannaaggeemmeenntt  
ccoommmmiitttteeee  aanndd  ssaaffeettyy  ssuummmmaarryy  ffoorrmm  ffiilleedd  bbiieennnniiaallllyy,,  aass  rreeqquuiirreedd..  

**RRSSAA  228811--AA::6644  aanndd  LLaabb  660022..0011,,  660022..0022,,  660033..0022,,  aanndd  660033..0033  
  

Recommendation:  Employers with more than five employees 
need to have a joint loss safety committee to receive and correct 
workplace safety problems.  Employers with 10 or more 
employees must file a written safety plan with the state (NH DOL) 
and then file updates every two years. 

  
77..  IImmpprrooppeerr  ddeedduuccttiioonnss  ffrroomm  wwaaggeess..    NNoott  ffoolllloowwiinngg  lliisstt  ooff  aapppprroovveedd  

ddeedduuccttiioonnss..  
**RRSSAA  227755::4488  aanndd  LLaabb  880033..0022((bb)),,((ee)),,((ff))  

  
Recommendation:  Even if the employee authorizes deductions 
from his/her wages, the deductions may only be for the purposes 
approved in the statute and following the requirements outlined 
in the statute and administrative rules. 
  

66..  FFaaiilluurree  ttoo  ppaayy  22  hhoouurrss  mmiinniimmuumm  ppaayy  aatt  tthhee  eemmppllooyyeeee’’ss  rreegguullaarr  
rraattee  ooff  ppaayy  oonn  aa  ggiivveenn  ddaayy  wwhheenn  hhee//sshhee  rreeppoorrttss  ttoo  wwoorrkk  aatt  tthhee  
rreeqquueesstt  ooff  tthhee  eemmppllooyyeerr..  

**RRSSAA  227755::4433--aa  aanndd  LLaabb  880033..0033((hh)),,((ii)),,((jj))  
  

Recommendation:  Notify employees when they are not needed at 
work.  If the notice is unsuccessful and the employee reports to 
work, pay the employee two hours pay for reporting to work or 
put them to work.  One exception is when the employee’s job or 
task requires less than two hours of work that day.  The employee, 
in those cases, only needs to be paid for the time worked but this 
arrangement needs to be in writing.   

  
55..  FFaaiilluurree  ttoo  ggeett  NNHHDDOOLL  aapppprroovvaall  ffoorr  ppaayy  ppeerriiooddss  ggrreeaatteerr  tthhaann  

wweeeekkllyy..  
**RRSSAA  227755::4433  aanndd  LLaabb  880033..0011  

  
Recommendation:  The pay period required by state law is 
weekly.  The statute permits employers to pay less frequently (e.g. 
bi-weekly, semi-monthly or monthly) with approval from NH 
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DOL.  Employers can and should request approval for a longer 
pay period on-line at the NH DOL website.   

  
44..  MMiissccllaassssiiffyyiinngg  eemmppllooyyeeeess  aass  iinnddeeppeennddeenntt  ccoonnttrraaccttoorrss  oorr  

vvoolluunntteeeerrss  aanndd  ffaaiilliinngg  ttoo  ppaayy  wwaaggeess  aanndd  ffrriinnggee  bbeenneeffiittss  dduuee  oonn  
sseeccuurriinngg  wwoorrkkeerrss’’  ccoommppeennssaattiioonn  iinnssuurraannccee..  

**RRSSAA  227755::4422,,  II  &&  IIII,,  aanndd  RRSSAA  228811--AA::55  
 
Recommendation:  To avoid costly fines and wage adjustments, 
employers should be certain to properly classify employees.  For 
wages, benefits and workers’ compensation purposes, employers 
should follow the statute’s 12 point test to confirm whether the 
individual is an employee or an independent contractor. 

  
33..  FFaaiilluurree  ttoo  pprrooppeerrllyy  ccoommppeennssaattee  eemmppllooyyeeeess  wwhheerree  ttiippss  aarree  

iinnvvoollvveedd..    NNoott  pprrooppeerrllyy  ccllaassssiiffyyiinngg  ttiippppeedd  eemmppllooyyeeeess  oorr  
iimmpprrooppeerrllyy  uussiinngg  ttiipp  ppoooollss..  

**RRSSAA  227799::2211    LLaabb  880033..110022  
  

Recommendation:  The statute is clear as to which employees can 
be paid a subminimum wage because that employee receives tips 
from customers to supplement wages.  To avoid civil penalties and 
wage adjustments, hotels, restaurants and related workplaces 
should be sure tipped employees are properly classified and tip 
pools, if used, are truly voluntarily. 

  
22..  FFaaiilluurree  ttoo  ppaayy  aallll  wwaaggeess  dduuee::    FFaaiilluurree  ttoo  ppaayy  oovveerrttiimmee  rraatteess,,  

ccoommmmiissssiioonnss  aanndd  bboonnuusseess  wwhheenn  dduuee..  
**RRSSAA  227755::4433,,    RRSSAA  227799::2211  VVIIIIII  aanndd  LLaabb  880033..0011  

  
Recommendation:  While New Hampshire has an overtime 
statute, state law refers to the FLSA and for key definitions.  State 
law also requires employees to be paid all wages due.  For 
overtime purposes, the FLSA overtime rates include 
nondiscretionary payments from the employer.  Employers should 
include all required amounts when calculating the overtime 
premium due for nonexempt employees. 
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AANNDD  TTHHIISS  YYEEAARR’’SS  BBIIGG  WWIINNNNEERR  ..  ..  ..    
  
 

  
……TThhee  NNuummbbeerr  OOnnee  WWoorrsstt  WWaaggee  aanndd  HHoouurr  

((NNHH))  VViioollaattiioonn  FFrroomm  22001100……  
  
AAggaaiinn,,  tthhiiss  yyeeaarr  ……  
  

1. Violation:  Failure to provide written notice to employees of 
their wage rate, pay period, pay and a general description of 
fringe benefits when they are hired and in advance of any 
changes thereto. 

*RSA 275:49 and Lab 803.03 
 

Recommendation:  This is an easy one.  When employers hire 
employees, they need to put in writing the employee’s wage rate, 
pay period, pay date and a general description of fringe benefits.  
When those terms change, the employer needs to put the change 
in writing.  Employees need to sign an acknowledgment of receipt 
of these notices.  Employers should keep copies of those signed 
notices in the employee’s personnel file. 
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That’s it.  That’s the list.  How did you do?  Remember:  
You better not shout, you better not cry, you better not 
pout, I’m telling you why, cause the DOL is comin’ to 
Town .… 
 

 
 

Happy Holidays! 
 

Jim Reidy 
and the Labor and Employment Group at 

Sheehan Phinney Bass + Green PA 
 

[Jim Reidy is an employment lawyer with Sheehan, Phinney, Bass + Green, Professional 
Association in Manchester, New Hampshire (603-627-8217) jreidy@sheehan.com] 
 

This outline is intended as a general summary only  
and is not a substitute for specific legal advice. 

 
 


